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This is an action under section 301 of the Labor Managenent
Rel ations Act, 29 US. C § 185. Plaintiff, Mark E. MIlls
(“MI11s”) all eges that defendant I nternational Union of Operating
Engi neers Local Union 66 (“Local 66") breached its duty of fair
representation toward him and defendant Furnival Machinery
Conmpany’s (“Furnival”) breached the <collective bargaining
agreenent that covered his enploynent. Specifically, Mlls
al |l eges that defendants conspired to nake fal se representations
to himin an effort to renove him from his enploynent and to
i nduce himto accept a two weeks severance paynent in violation
of the collective bargaining agreenent. Bot h defendants have
filed a notion to dismss pursuant to Federal Rule of GCvil
Procedure 12(b)(6) arguing this action is barred by the
applicable statute of limtations. For the reasons set forth

bel ow, the notions will be granted.



| . BACKGROUND

_ Mlls alleges that he began his enploynent as a Class A
operator at Furnival’s Centre Hall, Pennsylvania, shop on May 5,
1997. Local 66 was the recogni zed bargai ning representative of
the bargaining unit to which MIls belonged and Furnival and
Local 66 were parties to a collective bargai ni ng agreenent that
covered MIIs enpl oynent.

MIls alleges that on July 3, 2001, he was told by a
representative of Local 66, Alan Pero, that the Centre Hall shop
was going to be shut down and, hence, his enploynment was
t erm nat ed. MIls further alleges that on July 6, 2001, the
Centre Hall shop reopened and was staffed by another Furniva
enpl oyee, Kenny Ri chards, who was a nenber of a different union.

MIls alleges that when he inquired about Richards, Pero
told himthat Ri chards was only there to shut down the plant and
conplete an inventory for a two week period. Pero also assured
MIls that he shoul d accept a two week severance as conpensati on
for any violations. MIls accepted the severance believing that
t he plant was shutting down.

MI1ls now al | eges, however, that the plant never shut down.
Moreover, Furnival ran a classified advertisenent from July,
2001, through Cctober, 2001, for his position. MIls alleges
that Local 66 conspired with Furnival to invent the story of the

pl ant shutting down and Richard’ s two week inventory project in



an effort to renove MIls fromhis position and to i nduce himto
accept the two weeks severance paynent in violation of the
col | ective bargai ni ng agreenent.

On Novenber 6, 2001, MIls filed an unfair |abor practice
charge (“ULP’) against Local 66 with Region 6 of the Nationa
Labor Relations Board arguing that since July 3, 2001, and
continuously thereafter, Local 66 restrained and coerced
enpl oyees of Furnival in the exercise of rights guaranteed in
Section 7 of the National Labor Relations Act. A copy of the ULP
charge is attached to Furnival’s notion to dism ss.

On January 31, 2002, the Regional Director of the NLRB
issued a letter informng MIls there was insufficient evidence
of a violation of the NLRA and, therefore, he was refusing to
i ssue a conplaint on the ULP charge. MIlls then filed a tinely
appeal to the Director’s decision. On July 2, 2002, the CGeneral
Counsel of the NLRB informed MIIls that his appeal was denied
because the evidence failed to establish that Local 66 was
motivated by any unlawful consideration in handling his
gri evance. A copy of both MIls" notice of appeal, and the
| etter denying his appeal are attached to Furnival’s notion to
di sm ss.

MIls filed this action on Cctober 28, 2002, under Section
301 of the NLRA alleging that Local 66 breached their duty of

fair representation and that Furnival breached the collective



bar gai ni ng agreenent. Both Local 66 and Furnival have filed
notions to dismss pursuant to Federal Rule of Civil Procedure
12(b)(6) arguing that this action is barred by the applicable

statute of limtations.

1. St andard of Revi ew

__Wien considering a Rule 12(b)(6) notion to dismss, the
issue is not whether the plaintiff wll prevail in the end, or
whet her recovery appears to be unlikely or even renote. The
issue is limted to whether, when viewed in the |ight nost
favorable to the plaintiff, and with all well pleaded factua
all egations taken as true, does the conplaint state any valid
claim for relief. In this regard, the conplaint will not be
di sm ssed nerely because the plaintiff's factual allegations do
not support the particular | egal theory he advances. Rather, the
court is under a duty to independently exam ne the conplaint to
determine if the allegations set forth could provide relief under
any viable legal theory. 5A Charles Alan Wight & Arthur R

MIler, Federal Practice & Procedure 8 1357 n.40 (2d ed. 1990).

Mor eover, even a defective conplaint will not be di sm ssed unl ess
it appears to a certainty that the defect in the conplaint can
not be cured by anmendnent. [d. at 360-67 & nn. 81-84.

It is on this standard that the court has reviewed

defendant’'s notion. Based on the pleadings of record, the



argunments of counsel and the briefs filed in support and
opposition thereto, the court i s persuaded "beyond doubt that the

plaintiff can prove no set of facts in support of his clai mwhich

would entitle himto relief.” Conley v. Gbson, 355 US 41
45-46 (1957). Accordingly, the notions to dismss wll be
gr ant ed.

I11. DI SCUSSI ON

Bot h Local 66 and Furnival argue that this action should be
di sm ssed because it was untinely filed. Section 301 of the
Labor Managenent Rel ations Act (“LMRA’), 29 U.S.C. 8§ 185, permts
an enpl oyee covered by the LMRA to bring a duel action against
t he enpl oyee’ s uni on and enpl oyer all eging a breach by the union
of the duty of fair representation and a violation by the
enpl oyer of the collective bargaining agreenent covering the

enpl oyee. See Vaca v. Sipes, 386 U S. 171, 186-88 (1967). The

statute of limtations for a 8 301 claimis six nonths fromwhen
the plaintiff discovers or in the exercise of reasonable
diligence should have discovered, the acts constituting the

all eged violation. See DelCostello v. International Brotherhood

of Teansters, 462 U.S. 151, 171-72 (1983); Vadino v. A Valey
Engi neers, 903 F.2d 253, 260 (3d Cr. 1990).
Because a 8 301 cl ai m accrues agai nst the conpany and the

union at the sane tinme, this court nmust establish an accrual date



for the 8 301 claimand then ascertain whether plaintiff filed
suit within six nonths of that date. MII|’s claimagainst both
Furni val and Local 66 is predicated on the allegation that he was
repl aced with another enployee in violation of the collective
bar gai ning agreenment and that the union failed to adequately
represent him Thus, this court should determ ne when MIls
knew, or should have known, that he was termnated in violation
of the collective bargai ning agreenent and that the union failed
to adequately represent him

MIIl"s enploynent was termnated on July 3, 2001. He
i nqui red about Richards presence at the shop and was told to
accept the severance because of the shop shutting down on July 6,
2001. MIl's alleged, and in fact attached to his conplaint,
Furnival’s classified advertisenents for his position that ran
fromJuly 2001 t hrough to Cctober of 2001. Cdearly, MIIs should
have known that the shop was not closing and that Furnival was
replacing himat any point between July of 2001 and Cctober of
2001.

By Novenber 6, 2001, however, MIIls certainly knew that the
Furni val shop was not cl osing, that he was repl aced, and that the
uni on was not representing himon the issue because that is the
date he filed an unfair |abor practice charge against the union
with the Region 6 of the NLRB regarding these actions. MIlIs’

charge, the Regional Director’s letter notifying him that he



would not file a conplaint in the matter, MIIl's notice of
appeal, and the Ofice of General Counsel’s letter denying the
appeal are all attached as exhibits to Furnival’s notion to
di sm ss.

MIls argues that this court cannot consider the unfair
| abor practice charge because it does not appear on the face of
his conpl aint. “I'f the statute of I|imtations or other
affirmati ve defenses all eged by t he defendants i s not apparent on
the face of the Conplaint, the defense may not afford a basis for
di sm ssal of the Conplaint under F.R C.P. 12(b)(6).” Rycoline
Products v. C&WUnlimted, 109 F.3d 883, 886 (3d Cir. 1997).

It is appropriate, however, for the court to consider
matters of public record in other proceedings for purposes of a

motion to dism ss. See Pension Benefit Guar. Corp. v. Wite

Consol . Indus., Inc., 998 F. 2d 1192, 1196 (3d Gr. 1994). MIlls’

charge to the Regional Director of the NLRB, and the Regiona
Director’s correspondence indicating that a formal conplaint
would not be filed are public records See 29 CFR

8102.117(a)(2),(b)(1); NLRBv. Sears, Roebuck & Co., 421 U. S. 132

(1975) (holding that NLRB docunments which constitute final
opinions are public record). Thus, we may consider those
exhibits, the validity of which plaintiff does not dispute,
W t hout converting the notion to one for summary judgnent under

Fed. R Cv. P. 56(c).



Because MIIls filed a charge wwth the NLRB regarding these
actions, he clearly knew these actions could constitute a
violation at that date. Furthernmore, filing a charge with the
NLRB does not toll the statute of limtations for a § 301 acti on.

See Nicely v. United States Steel Corp., 574 F. Supp. 184, 187-88

(WD. Pa. 1983); Seritti v. Mners Menorial Medical Center, 2001

US Dst. Lexis 10558, *14-*16 (E.D. Pa. 2001).1

Since MIls clearly knew or shoul d have known of the actions
constituting the all eged violation by at | east Novenber 6, 2001,
and this case was not filed until October 28, 2002, this action
is barred by the six nonths statute of limtations. Accordingly,

defendants’ notions to dismss wll be granted.

V. CONCLUSI ON

Because M| 1s’ action is barred by the applicabl e statute of
limtations, defendants’ notions to dism ss are granted. The

appropriate order foll ows.

! At oral argument, MIIs’ counsel asserted for the
first tinme that MIIs learned of certain facts in July of 2002
t hat showed an all eged conspiracy between Local 66 and
Furnival to renmove himfromhis job. Counsel did not disclose
what those facts were at oral argument. Nevertheless, he
contends that the statute of limtations period did not begin
to run until then. Conspiracy is not an elenment of a § 301
hybrid charge. Therefore this is totally irrelevant to our
anal ysi s.
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ORDER
AND NOW this 18th day of March, 2003, upon consi deration of
I nternational Union of Operating Engineers Local Union 66 and
Fur nival Machinery Conpany’s notions to dismss, and Mark E.
MI1ls opposition thereto, I TS HEREBY ORDERED t hat bot h of these
notions to dismss are GRANTED. The Clerk of Court is directed

to mark this case cl osed.

BY THE COURT:

cc: Al Counsel of Record



